IN THE FEDERAL SHARTAT COURT _ -(ggy

( AFPELLAETE JURIGDICTION 3

FRESENT
Mr. Justice Aftab Hussaln - Member
Mr. Justice Zahoorul Hag Member

Mr. Justice Ch.Mohammad Ziddiqg Member

CRIMINAL AIPLAL NC.27/L OF 19871

shaukat Masih cene - asppellant
Vs ' .
The State saso Respondent
For the appéllant eees Ch.Ghulam Murtaza Khan,
: Advocate.
For the respondent PR Mr.S,D.Qureshi on behsalf
of 4.G.Punjab.

bate of hearing ssae 14, 10,1981
JUDGMENT

AFTAB HUSSAIN, CHATRMAN: The appellant

was convicted by the Additional Sessions Judge,
Sheikhpura on the 1st July, 1981 under Rection
10(3) of the 7ina (Enforcement of ﬁudood) Crdinance,
1979 and was sentenced to 10 years R.I., 20 stripes

and a fine of Rs 2,000/-.

2o Hence this appeal.

" e The prosecution case is that on the 15th

of geptember, 1979 at about Peshi wela Mst.asmat Bibi,
P.%.2 wife of Khalid went to ease herself in the
barley field near Abadi of village Ammoke, Police
Station Saddar, Sheikhpura. After she had eased
herself the appellant caught her and committed

Zina bil Febr with her on the point of a Pistol.

After the event Met.Asmat Bibi came out of the

'field and seeing Amanat A1i,P.7.3 and Mehboob,

P.#¥.4 coming at a distance of few Karsms from the
field, she raised a hue and cry and started

weeping. When these persons csme to know about
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shalwar is positive since it was found stained with semen.

'_appellant =t length, we find no ground to differ froﬁ
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the occurrence they tried to persue the aprellant
but the later escaped, after threatening them with

the Pistol.

4, The victim informed her mother about the
Eccurrence and since her husband Xhalid and brother
xmir had gone to Gujranwala district, her mother

went there to feteh them. A1l of them retif¥hed next
day at about 10.00 A.M. They started for the Police
Station which is at a distance of & miles but in the
way they met Atfé Mohammad, A.5.T., P.W.7 who wrote
the statement of Mst.aismat Bibi ExaP.A., on the basis

of which Mohammad Yagub, A.2.I.,P.%w.1 recorded the

FTirst Information Report TxX.FP.A./ 1.

5 Met.semat Bibil waszs sent to the hospital at
sheikhpura for¥ medicsl examinaticn but since the lady
doctor was not there she had t0 be taken to Lady
Atchison Hospital at Lahore where she was examlined by
lady doctor Mre.furrya Idreess, P.¥.8. che found no
external injury over her breasts or internal parts of
the body. Tibia Minora and Iibia Majora were normal,

There was slight redness asbout 1/2" inside libia minora.

The hymen had old healed tesars. She took two Vaginal Swabgs

and sent them for the Chemical Examination for deteption
of semen, However the Chemicél Examiner's report has not
been produced in evidence. The lady doctor took the
ahalwar of Apsmat Bibi and sent it also for the Chemical

Examination. The Chemical Txaminer's report on this:

6o rfter hearing the learned counsel for the N

the findings of the learned Additional fessions Jugge
that Asmat Bibi, F.#%.2 was subjected to Zina bil Jabr
by “haukat Masih appellant in the manner stated in herig
evidence. There is no enmity between Asmat Bibi or her .

family on the one hanid anéd the appellant on the other,
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Similarly Amarnat 4311 and Mehboob also zre independent
witnesses., The only suggestiocn on behalf of the
appellant is +that he was in the service of Mehboob

for some tiﬁe but he was not paid his remuneration on
which there wee some guarrel. We are not prepared to
believe that if Shaukat Masih hed worked in the fields
of Mehboob, he might has not been paid his remuneratiocn
However there is rno evidence in support of this plea
of the defence. The statements of the threse witnesses

are also straight forward and free of any blemishes

and no benefit cem be given on merits to the appellant.i

7o The learned counsel for the asppellant laid
much stress that the delay in 1ddzing the First
Information Eeport.was fatal, *the evidence of pene-
tration was wissing in view of the absence from the
record of the report of the Chemical Txawiner on the
Vaginal Swabs and there was coumplete lack of corrobo-

ration of the evidence of Mst.Asmat Bibi.

8, These arguments have not impresses us. The
delay in lodging the ®irst Information Report has been

explained satisfactorily ss stated above. Similarly

in the circumstances of the case the evidence of Amanat

and Mehboob provided sufficient corrcboration, ifl any
corroborstion of the statement of Mgt.ismat Bibkl be
considered lezally necessary. It is, however, not
necesgary that the evidence of penetration wmust be in
the form of the report of the Chemical Txuminer. The
evidence of Met.Asmat Bibi about the penetration is
very clear and we have no reason to disbhelieve her on'

that score,

9. The learnsd counsel ultimately arsued that
the appellant was iess than 18 years of &ge on the
day of occurrencs and thsere is absolutely nc evidence
to prove that he was otherwise an adult. We have

conisdered this aspect ¢f the case in the light

.

contd. ... P/ 4




~Gection %42 Qr,.P.C. was 18 Years on the dste of his

i

of the defenition of adult under cection 2(a) of the
Crdinance., It means a person who has attained She age

of eighteen years or has sttained ruberty. It appears

from the only circumstance on the record that the age

N

ol the appellant as recorded in his statement under

examination. On the 15tk of Zeptember, 1979 he could

have been only between 16/17 years of #%e. The prosecution
has not proved by medicsl evidence that he had attained
vuberty. This could have been proved by the Chemical
Txaminer's report on the swabs, if it had been rositive. :
But that evidence is alsc not forth-coming. The only evi-

dence which has been pointed out to us by the learned

counsel for the State is the evidence of the Shalwar being

stained with semen as a result of the 7ina bil Jabr committed

by the appellant. The prosecutTey is & married lady. May be

the thalwar might have been stained with semen consequent

. i
on 1lntercourge with her husband. In these circumstances the

benefit of Section 7 of the Ordinance shall have to be give

to the appellent.

10, Section 7 provides as fellow: -

n:

"4 person guilty of Zina or zina bil Jabr shall,
if he is not sn adult, be punished with imprison-
ment of elther description for s term which may
extend to.five years, or with fine, or with both,

and may also be awarded the punishment of whipping

not exceeding thirty stripes:
Provided that, in the case of Zina bil Jabr, if

the offender is not under the age of fifteen years,

i

!

the punishment of whipping shall be awarded with or

L

without any other punishment.

i
i
1

116 We therefore, allow this appeal and convert the
Lt ooy i
sentence of the appeliant to one Secticon 7 of the Crdinance .-

'u.ﬁ‘h—{\ /. . .W”’”‘W N .
and;sentence him/tﬂ 5 years R.I. The punishment of stripes

and fine skall-remaln but we diredt that the fine if

recovered shall be paid to Mst.Asmat Bibi, complainant.

|
. :
f CHAIRMAN )

Bkt Y

MEMBER =" I MEMBER ~/TTI

L




	00000001
	00000002
	00000003
	00000004

